Introduction
The previous text (consisting of 30 articles) was supplemented by one additional article, 20 articles were amended. Article 1227 is devoted to correlation between intellectual rights and property right. New title of it: «Intellectual rights and rights to a thing» became broader and more correct than the previous title. A new provision was included into this article: «No provisions of Division II of the present Code shall be applied to intellectual rights, unless otherwise provided by the rules of the present Division». Division II of the Code relates to the rights of property.
Property rights are similar to intellectual rights: both kinds of rights are absolute and exclusive. Besides, legal provisions concerning property rights are numerous and much better elaborated then those of intellectual rights. Therefore the new provision included into art.1227, seems to me, contradicts with one general principle of the civil law: application of the norm to similar relation (analogous use of a norm  art. 6 of the CC).
Article 1229 para.3, deals with the cases when the exclusive right belongs to several persons jointly. The previous norms, ordering, that disposition of the exclusive right (i.e.  concluding an alienation of rights' or license contract) belonging to several persons shall be made by right holders jointly unless otherwise provided by the present Code, were supplemented by adding the words: «and unless otherwise is provided by the agreements among them».
Consequently the norm became a dispositive one, rights of the rightholders are became much broader. One may suppose that such a conventional agreement between (or among) rightowners will be an agreement that any rightowner has the right to give non-exclusive license or has the right to alienate his (or her) share of the exclusive right.
Another novel  addition to para.3, art.1229 a new subparagraph: «Every rightowner has the right to defend his (or her) right independently from the other rightholders».
Strictly speaking this provision should be included into General Provisions of the CC. Nevertheless its appearance in this place of the CC should be welcomed. But on the other side as far as practical application of this provision is concerned some difficulties may arise. For instance, it is not clear how is amount of the so called «alternative compensation» (art. 1301, 1311, 14061, 1515, 1537 of the CC) to be determined by the court when the exclusive right is infringed, but payment of the compensation demanded not by all rightholders but by some of them only.
Art 1232 of the CC orders state registration for exclusive rights relating to some protected objects (indicated in the CC  inventions, industrial designs, trademarks etc.) as well as state registration for transactions relating to these objects. Details of the state registration were readdressed to normative acts of a lower level.
Some Rules on this subject matter were adopted by the Government, but they were unsatisfactory, they did not embrace all situations. The law №35-FZ adds some important details to the state registration of rights. In particular, the law included in the CC provision that the application to make the state registration of the contract may be filed by all parties of the contract or any party of the contract.
The application must be supplemented by, on applicant's choice, the text of the contract or notarized extract from the contract or by signed by contact's parties information concerning disposition about exclusive rights which took place. All new provisions included into the text of the CC are undoubtedly a good regulation of these complicated questions.
Art. 1233, para. 5, provides now the possibility of owner of exclusive rights to partially disclaim from his/her rights.
In connection with these new provisions, a general question is arising: whether it is possible to any rightowner of any civil right (right to a thing, property right, exclusive right, obligatory right etc.) to disclaim (give up) his/her rights in whole or in part?
This general question in the present Russian legislation (and in the doctrine too) remains unanswered.
But let us return to our muttons: art.1233, para 5, of the CC now prescribes for the owner of exclusive rights for works of scholarship, literature and arts or the owner if rights for objects neighboring to copyright to partially disclaim their rights to use.
Such a disclaimer should be announced in a statement of the rightholder, which is advertised on Internet on an official site of a «Federal body of executive power».
Contents of the disclaimer are as follows: Any person has a right to, free of charge, use of the object during the period of time and on the condition mentioned in the disclaimer.
I suppose that the disclaimer may be a narrow one or a broad one, including right for reworking of the work and right of inviolability of the work.
A person who used the work or the object of neighboring rights within the limits prescribed by the disclaimer is not obliged to inform the rightholder about his/her actions. But if a dispute arises the person is obliged to prove that his/her actions were legitimate.
In connection with inclusion into para 5 of art.1233 of the CC of a possibility to disclaim from a part of intellectual (exclusive) rights, some general questions relating to the sphere of the civil rights arise:
 Why these provisions relate to some categories of such rights only?  Why in the civil law (in particular, in the CC) there are no provisions about the possibility to disclaim any intellectual (exclusive) right as a whole?  Whether a rights holder of any civil right (that is  any private right) has the right to disclaim his/her right? I suppose that such general provisions are permitted and must be included into part one of the CC.
License agreements (contracts) are the most widespread form of contracts relating to disposition of the exclusive rights. According to this type of contact the owner of an exclusive right (the licensor) grants to the other party (the licensee) the right to use (within the limits provided by the contract) of a result of intellectual property (or a means of individualization).
Until recently the legislation in force did not contain any provisions concerning the question whether the licensor himself/herself reserve the right to use contract's object within the limits provided by the contract. It was obvious that the parties of a contract had the right to answer this question in the contract. But if so was not done, the answer to this question remained unclear.
In practice such a situation occurred frequently. In connection with it some court's' orders were adopted which were equal to legislative norms. But adoption of such legislative norms is beyond the competence of the courts.
Therefore adoption of the following addition to the art.1236 of the CC should be welcomed. The new addition reads:
«Licensor himself has no right to use the result of intellectual activity or the mean of individualization in the limits granted to the licensee as provided by exclusive license, unless otherwise provided by the contract».
The above cited provision relates to the exclusive license only. As far as the simple (nonexclusive) license is concerned, it is supposed that the licensor retains the right to use the license's object himself/herself.
Art. 1246 of the CC contains general provisions concerning amounts and rules about payment of compensation for some objects of exclusive rights. Most of them are introduced by the Federal law №35-FZ, which entered into force from October 1, 2014. At the same date art.12 of the law on putting the fourth part of the CC into effect was repealed. This article provided rules concerning payments of remuneration for employment invention and employment industrial design.
New provisions included in art. 1246 are not the provisions which may be applied as such (directly). They give to the Russian Government the right to pass the following normative acts: 1) on rates, rules and terms of payment of compensation for employment inventions (utility models, industrial designs);
2) on minimal rates, rules of collections, distribution and payment of compensation for some kinds of use of the works, performances and phonograms in the cases when they are used with the consent of rightowners;
3) on rates, rules concerning collection, distribution and payment of compensation for the use of works, performances and phonograms in cases when the use of the objects is carried out without the consent of the rightholders but under the condition of payment of compensation.
On compensation for employment objects of patent law
When an employee creates the so called employment invention (utility model, industrial design) then the exclusive right to such an object shall belong to the employer, if he desires so.
In these cases the author (employee) has no more exclusive right for the employment object created by him; he retains the right to compensation only. The compensation must be paid independently from payment of a salary; it cannot be included into salary.
Taking into account that the employer and the employee are not of equal standing, one may assume that any free contract between them will be harmful for the employee, that the state must somehow defend the weakest party, e.g. by establishing minimal rates of the compensation.
Alas, from the October 1, 2014, any rules concerning such a compensation were abolished: If and when any contract concerning rates and other conditions relating to the payment of compensation for employment invention (etc) is concluded, it is considered to be valid and effective, irrespective of the rates for compensation and other rules containing in it.
And only in cases when no contract between employer and employee is concluded, Government's approved rates and rules must be applied. But absence of such a contract presumes that a dispute between employer and employee has arisen. In such a case one usually recommends to the employee to start searching another job.
Special attention in this regard should be paid to works made for hire (WFH) as objects of intellectual property.
Russian legislation in force regulates the following types of WFH: 1) work of authorship, 2) performance, 3) inventions, 4) utility model, 5) industrial design, 6) selection invention 7) topography of integral circuits, 8) trade secrets. Author supposes that the full and universal definition of WFH does not exist. As Russian CC puts it, WFH is a work of authorship made by employee within his duties according to employment agreement (art. 1295).
Usually an employee is given a specific task and the employee creates the work in line with it. Therefore employee makes WFH within his employment functions. Nothing that exceeds these employment functions can be considered as WFH.
If the task goes beyond employment duties it must be given in a written form. In this case, if employee accepts it for execution it means that his employment duties were widened in an appropriate manner and employee creates work for hire within his [changed] duties.
WFH belongs to an employer (binding provision) but the author must be rewarded. Reward is usually included in the salary.
Compared to the work of authorship made for hire, the invention made for hire is an object made by employee in close relations to but beyond his labor duties (art. 1370). Creation of invention cannot be included in labor functions.
Even if it happens it wouldn't have a negative effect on worker's rights because copyright transfer is possible only in case when employer is interested in invention and "accepts" it (takes steps to accept invention made for hire according to the law).
Therefore provision regulating copyright transfer in this case is a dispositive one. If employer "accepts" invention, he must reward an employee independently from payment of salary with a fee fixed in a contract between them.
The author considers that utility models, industrial design, selection inventions and trade secrets can be creates both within and beyond employee's labor functions.
In case if these objects created within employee's labor duties reward for their use can be included in salary.
In case if these objects created beyond employee's labor duties reward for their use should be paid independently from salary and according to additional contract.
The author of this article is proud to introduce in scientific discussion in Russia the term "pseudo-invention made for hire". Pseudo-invention made for hire is supposed to be an invention created with the use of employer's assets, facilities or equipment but not in relation to employee's labor duties or tasks.
As para. 5 art. 1370 puts it, such inventions are not considered as made for hire. It means that right to obtain a patent (and exclusive right) does not automatically pass to the employer.
Nevertheless, employer can ask for gratuitous non-exclusive license on such pseudo-invention made for hire or claim for compensation for expenses. Anyway such claims should be fixed in a written contract.
There is also a theoretical question: who holds the rights on a new invention? And do they exist at all?
Russian CC mentions contracts to transfer the right to obtain a patent (art. 1357). It has sense only if the invention is patentable (look art. 1370-1373) and author or user has intention to obtain it, in other words we're talking about potential exclusive right.
Such contract can be concluded even if the author has not yet applied for a patent. It means that potential exclusive right exists before the application and may be even before the creation of invention itself. In case of ordering agreement author-to-be and his contractual counterparty already have rights and duties according to the contract (civil rights as it puts art. 8 CC).
The subject of such a contract may be order for future invention and transfer of exclusive rights on it or transfer of rights on already created invention.
There are many different risks. For example, author may fail to create such invention. This kind of a breach of contract should carry no recovery of damages (it's not author's fault and there should be no liability).
Another risk is a failure to obtain a patent due to loss of novelty or no inventive step etc. Art. 1357 proclaims that (unless elsewhere defined in agreement) potential user of a patent carries this risk according to contract law principle "Caveat emptor", or "Let the buyer beware".
But parties may agree that author could be held liable in case of his fault in a failure to obtain a patent or that agreement would be cancelled.
On compensation for authors whose works are performed publicly
In the field of copyright legislation (as well as in the field of neighboring rights), when a copyright protected work (object) is publicly performed, a special system is in use. The name of the system: Collective administration of Copyright rights and Neighboring rights (art.1242 -1244 of the CC). The system based on a fundamental and irrefutable fact that the rightholders in this sphere (public performance) cannot exercise their exclusive rights individually.
Therefore exclusive rights practically in this sphere can be exercised by Organizations for the administration of rights on collective basis, especially by such state accredited organizations.
The CC provides that the Russian government has the right to establish minimal rates of compensation to be paid to authors and other rightowners in cases of public performance, as well as rules concerning collection and distribution of the compensation so collected (para.6 of art. 1246 CC).
If in this field of public performance the exclusive rights for the object which is used are ceased to exist, then this new legislative provision is good and suitable to the occasion. But if (as follows from the now existing legislation) authors and other rights holders retain their exclusive rights (in the system of collective administration of rights) then this new legislative norms are not suitable, because rates and rules concerning compensation may well be fixed in the agreement. And no minimal rates and other rules ordered by the Government are needed.
Special attention should be given to the following question: do exclusive rights still exist in case if work of authorship was passed to the system of collective rights management?
Or does it cease to exist and is replaced by the system of fair use plus obligatory basic fee? This is a widely known question. For example, an author wrote a song. It was released to public and an artist (performer) uses it. The author is a member of copyright collecting society "Russian Authors' Society". He registered his song in this collective body and he receives copyright royalties from "Russian Authors' Society".
Generally, if the song is popular then other artists start performing it too and royalties are getting higher.
But occasionally the author or the first performer proclaim that song can be publicly performed by only one artist (the first one) and set restrictions that would prohibit other artists from performing the song in question.
Within the system of collective rights management that would be impossible. At least the author must exclude this song from the system of collective rights management (para. 4 art. 1244 CC) and in this way restore his exclusive rights on that song.
It means that within the system of collective rights management exclusive rights do not exist. Therefore all contracts made between copyright collecting societies and organizations-users cannot be considered licensing by their legal nature.
The «Fault» principle and the protection of intellectual rights
Para. 3 of art. 1250 of the CC until recently read, inter alia: «The absence of fault of an infringer shall not free him from the obligation to stop infringement of intellectual rights and also shall not exclude the application to the infringer of measures directed to the protection of such rights».
This provision born many critical remarks, because principle of «fault» is the generally applicable principle of the liability in the civil law: «no fault  no liability». New provisions included into this article of the CC (they entered into force on October 1, 2014) are aiming at amending the previous ill-worded norm. They worded as follows:
«Provided by the present Code measures of liability for infringement of intellectual rights shall be applied if there is the fault of the infringer, unless otherwise is provided by the present Code. The absence of fault shall be proved by the infringer».
Inclusion of these provisions into the text of the Code is a great victory of logic. Strictly speaking it is a repetition of the general principles of the civil law as a whole, they ought be included into part one of the Civil Code «General Provisions».
The new provision introduced into art.1250 of the CC, however, accompanied by exceptions which, seems to me, are wrong:
The next sentence of para.3, art. 1250, provided that when infringement takes place in the course of realization of business activity then compensation for damages and alternative compensation (para.3, art.1252) may be applied regardless of the fault of the infringer.
This provision is absolutely new for the field of intellectual property (and for the field of civil law as a whole).
I personally believe that the new provision (concerning liability irrespective from the fault) is applicable to non-contractual relation only; it cannot be applied to violation of a contract, because these relations belong to the field of obligations, and in this field there is no notion of intellectual (exclusive) rights.
3. Utility models: term of protection shorter, substantive examination of application introduced.
Both novels, seems to me, are very negative. The general term of protection for patents for utility models became shorter: now it ends after ten years (from the date of filling of the application). Previously the term was 13 years. Besides, substantive examination of application concerning utility model patents was enacted.
In connection with these two novels, patents for utility models will be issued two or three years after the date of filing of the applications and for the remaining shorter term. Therefore patents for utility models in many cases will be meaningless.
4. Depended objects of patent law (art. 1358-1 of the CC) Cases of overlapping of various patents are described in the patent legislation: para 2, art 1362, para 4, art 1358 of the CC.
But, regretfully, the general rule concerning such situation in the present CC is absent: it remains unclear whether holder of a patent has the right to use the patented object as prescribed by the law, when simultaneously this act to use in is in fact act of use of another patent belonging to another person (that is the notion of «patent overlapping»).
Whether the procedure of invalidity of any patent in such a situation of «double patenting» can be initiated, is another question.
The modern Russian patent legislation gives the following answer to the question: «The holder [of the dependent patent] has no right to use his patented invention (utility model, industrial design) without concert of another patent owner, who has another patent with earlier priority date», -art. 1358-1 of the CC.
5. Abolishment of obligatory minimal rates of compensation to be paid by the employer to the employee for employment inventions, employment utility models, employment industrial designs (art. 1246).
6. Introduction of alternative compensation for infringement of exclusive patent rights (art. 1406-1 of the CC).
There are two kinds of the compensation: 1) in the amount from ten thousand rubles to five million rubles determined at the discretion of the court.
2) in double the amount of the value of the right to use of the patented object, which, in comparable circumstances, is usually paid for the lawful use of the patented object.
Right to a secret of production (know-how)
Protection of trade secrets (know-how) is provided in Chapter 75 of the Civil Code, as well as in the Federal law 2004 № 98-FZ «On commercial security».
The protection of trade secrets (know-how) lies somewhere between civil law and labor law. Besides it is regulated by unfair competition law. In a word-legal regulation of this object is really a hard-nut. But the Russian existing legislation lays down the existence of the exclusive right for this object, which obviously is a mistake.
We should look more closely at this erroneous approach of the Russian law on trade secrets as special objects of intellectual property rights.
Trade secret is an information held in secret, it's unknown; therefore it cannot be regulated by civil legislation. Trade secret should be protected by civil laws only in case of its infringement.
Of course, in case of contractual relationship trade secret is an object of a contract but it is not a secret for both parties.
Know-how is protected by civil laws from unfair business practices. At the same time, exclusive rights on trade secret would be impossible to exercise without disclosing a secret.
Taking into account that trade secrets play a rather important role in practice, one must mention a big improvement introduced by the federal law № 35-FZ. This improvement is:
As from October 1, 2014 trade secrets receive civil law protection irrespective of any formalities concerning documents (material objects), containing trade secrets.
The formalities were established in art. 10 of the federal law «On commercial security». The notion of secret of production (know-how), contained in art. 1465 of the CC, until recently, prescribed, that the holder of know-how must introduce in respect of such information «the regime of commercial security».
In means that every document (physical carrier) must have clear indication «Commercial secret of [name of owner]», etc.
Nowadays the notion of commercial secret is changed: the holder of such information must take reasonable measures concerning preservation of confidentiality of the information. This exclude necessity to comply with the formalities prescribed by art. 10 of the abovementioned law.
Conclusions
In this article the author tried to tell the foreign readers about novels made in Russian intellectual property law in 2014.
As is known modern Russian revolution in the field of intellectual property legislation occurred January 1, 2008 Codification of the sectoral legislation en bloc in CC is a unique phenomenon. The author believes that such a construction of intellectual property law was made correctly and on time. Factually the Federal Law №35-FZ (2014) is the eleventh law amending the text of the part fourth of the CC. But all previous amendments were small and not substantial. As far as amendments introduced by the law №35-FZ (2014) are concerned, they are numerous and very, very substantial.
Before entering into force of the law №35-FZ (2014) (thereafter  law 35-FZ), the Part fourth of the CC contained 328 articles. The law 35-FZ amends 169 articles of it and adds seven new articles. I am convinced that the law is a rather big step towards building a modern system of intellectual property legislation in Russia.
More than 150 amendments were introduced by the law №35-FZ. About 80% of them the author estimates as positive and about 20% as negative and erroneous.
These amendments do not contradict the international intellectual property agreements to which the Russian Federation is a party. Generally their purpose is to enhance and clarify the Russian intellectual property legislation and to narrow the gap between Russian and European intellectual property laws.
The author of this paper deals with intellectual property laws more than 50 years on. This paper is a short English version of various articles on this topic published in Russian, in journals: «The business and the law» (Chozjaistvo i pravo) and «The patents and licenses» (Patenti i licenzii). 
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